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Introduction
The radical changes wrought by globalisation in the normative landscape beyond the nation-state, 1 of which this conference provides so many excellent illustrations, invite us to reflect upon whether private international law as a discipline 2 or an from a sociological perspective; 8 and a critique of the contemporary quantitative turn which uses indicators as substitutes for comparative law. 9 At first glance, it does not seem that private international law-with all of its horizon beyond the state and its complex legal toolbox-has any relevance here at all. It has recently been discredited by Neil Walker as a 'parochial form of boundary-maintenance' among various 'lateral co-ordinate approaches' to global law. 10 However, at this point, it is worth reflecting on a recent, striking statement by Gunter Teubner, which, in stark contrast, elevates the conflict of laws to a metaconstitutional level:
In a world society with neither apex nor centre, there is just one way remaining to handle inter-constitutional conflicts-a strictly heterarchical conflict resolution. This is not just because of the absence of centralized power, which could be countered by intensified political efforts, but is rather connected with deep structures in society which Max Weber called the 'polytheism' of modernity. Even committed proponents of the 'unity of the constitution' are forced to agree that the unity of the nation-state constitution is now moving toward a 'clash of civil constitutions' , toward mutually conflicting rationalities to be defused by a new conflict of laws.
11.
Could it be, then, that private international law might fit within this ambitious strand of legal pluralism, towards the crafting of a 'jurisprudence beyond borders '? 12 This is the question to which this article attempts to respond. It begins first by tracking the rise of pluralism as an explanatory and normative framework (I). It then seeks to understand why the conflict of laws could be undergoing a revival in this context (II). It finally concludes by attempting to define what pluralism means when translated into the vocabulary of the conflict of laws (III) and by providing an example taken from judicial practice (IV).
Pluralism is in; conflicts are out
Indisputably, globalisation, or its contemporary (fourth?
13
) avatar, is inflicting an identity crisis upon the conflict of laws.
14 One of the reasons for this is that it shows up the link between legal methods elaborated in view of dealing with conflicting norms and the framing of law's origins, functions and objects within a particular legal paradigm. In other words, modes of legal reasoning in the face of conflicting norms and claims to authority reflect various conceptions and expectations as to what law is and does, where it comes from and the types of issues it deals with. Change affecting these assumptions and representations about the world affect established forms of legal knowledge; probing them is a distinctly 'dangerous method' .
15
Traditionally-that is, in the course of the last century and under the influence of classical legal thought in international law 16 -the ordering of competing normative claims outside any particular domestic system was sought 13 For the first three, see generally, Kennedy (n 6). 14 Understood as a crisis of modernity, it extends to the institution of law in general. However, at the same time, law, particularly international (public and private) law is far from irrelevant or absent from the global scene. On the one hand, the processes that drive the global economy, from commodity and financial markets to global supply chains, are all either embedded in domestic legal orders or public international economic law. This explains why novel claims (of which it will be questioned below) to private transnational authority are all made in specifically legal terms, even if they occur outside the bounds of any supporting institutional system. Symmetrically, the contestation of global inequalities and injustices, whether in the form of human rights violations, environmental concerns, gender inequity, or precarity in the workplace all use legal syntax. Beyond judicial or quasi-judicial fora (national and international, public or private), the emancipatory potential of the language of the law is used in institutions (such as the International Labour Organization and the Organisation for Economic Co-operation and Development) and by activists, in the name of civil society, so that law appears as crucial within the many political projects undertaken with a view to reconstruct a fairer global society. Human rights as the 'last utopia' will be further questioned below. in (public or private) international law. It was understood both to provide an overall scheme of intelligibility through which to understand other social spheres and to make available operational tools with which to define authority, allocate responsibilities, and guide the conduct of public and private actors. However, the emergence of competing, diffuse (post-Westphalian) forms of authority challenges the law in these ordering functions. 17 In the wake of displacements of power from public to non-state actors, 18 struggles for legitimacy occur between state-bound or endorsed legal systems and other unidentified sources. Moreover, sovereignty, the foundational concept of the international and domestic legal order, appears inverted or subverted, investing in private actors, or indeed signifying obligations towards the international community rather than supremacy. 19 It is difficult to understand what 'law' signifies in this environment, since its existing structure and syntax assume, implicitly, a horizon confined to the nation-state (either within the nationstate, or the interactions between nation-states). From a theoretical perspective, therefore, a new conceptual scheme is required in order to take seriously-whether to legitimise, challenge, or govern-new, diffuse and disorderly expressions of power and normativity; specifically, those of the 'unauthorised' actors of late modernity 20 which do not necessarily fit traditional forms of legal knowledge.
However, the crisis that affects the conflict of laws seems to be more acute than the minor earthquakes suffered by neighbouring legal disciplines. Public international law has adapted to the massive arrival of non-state right-holders by transforming itself into an overarching welfarist system and exploring its own relationship to global justice. 21 and, more improbably, global administrative law 27 are the result of a similar turn involving a radical overhaul of central disciplinary assumptions. Thus, the complex normative conflicts of our global age have become, arguably, an exciting new discipline, theoretical and empirical, drawing on an array of highly diverse ideas from which private international law, time-worn and bounded, is paradoxically excluded. This new legal theoretical literature is now self-consciously global; it is also, in its most plausible avatars, 28 largely pluralist. As Paul Berman points out:
It has now been approximately 20 years since scholars first began pushing the insights of legal pluralism into the transnational and international arena. During those two decades, a rich body of work has established pluralism as a useful descriptive and normative framework for understanding a world of relative overlapping authorities, both state and non-state. Indeed, there has been a veritable explosion of scholarly work on legal pluralism, soft law, global constitutionalism, the relationships among relative authorities, and the fragmentation and reinforcement of territorial boundaries. . 29 ibid. the emblematic feature of our complex world, while the defining problem in contemporary legal thought lies in the interactions of legal traditions, social spheres, cultural values, rights and identities, epistemologies or world-visions. Various responses come in the form of a search for consensus (around constitutional values), the promotion of new utopias (the quest for global justice), the celebration of diversity as competition (law and economics), the devising of methodologies designed to mediate or coordinate (systems theory), or renewed definitions of authority and legitimacy (socio-legal studies).
At first sight, the conflict of laws would appear to fit quite well among these pluralist strands of thought. Indeed, in his impressive panorama of theories of global law, Neil Walker classifies together, as models of a 'lateral-coordinate approach' , both the conflict of laws and legal pluralism. 30 From within the discipline of the conflict of laws, this is hardly surprising. The links between pluralism and conflicts are surely ancient; an influential definition of private international law sees its function as management of horizontal pluralism, 31 while the work of Santi Romano has become a controversial reference for unilateralist doctrines. 32 Of these two related disciplines, however, the latter, with its contemporary constitutional overtones, its comparativist pedigree and its connection to transnational societal concerns, is in. Conflict of laws, long a thriving intellectual field, 33 is out. Why, then, has its status so declined as to be reduced to a 'parochial form of boundary-maintenance' 34 while the various brands of legal pluralism flourish? As a descriptive enterprise, 'global legal pluralism is now recognized as an entrenched reality of the international and transnational legal order' . 35 Normatively, or as a theoretical project, it is perhaps the most promising avenue with which to approach contemporary jurisprudential questions dissociated from the domestic legal order. One explanation might be that the conflict of laws has lost out within its own orbit. This is not to deny that there is a flourishing industry of traditional 30 See Walker (n 10) s 3.4. new global thinking have overtones of the reinvention of the wheel-if in a richer, inter-disciplinary mode. Global constitutionalism is framed as providing for the modes of interaction between overlapping normative systems. Political science calls for 'interface norms' . 45 The central problem singled out by contemporary legal pluralism is framed in terms of competing norms and claims to authority, while proposed solutions for their mutual accommodation take the form of deference, coordination or synthesis, and competition. The diversity thus described, the terms defined, the methods used, the values involved, are all largely familiar to the history of the conflict of laws, in one era or another. pluralist idea of coordination; it is unnecessary to develop it in detail here. Choice of law rules and standards of all sorts, diverse 'approaches' , theories of incidental application, renvoi and, with a pinch of imagination, subsidiarity, deference, and deliberative polyarchy are but a few of the techniques at its disposal with which it can offer the navigation map that legal pluralism arguably lacks. Arguably, the conflict of laws would have been able to 'set the ground-rules for interaction among relative authorities' , 49 with a little nudging. Nor need it be rejected as merely a clever tool-box. It has a rich jurisprudence of rights (transitory or not), law (including the status of foreign law), comity, sovereignty, coordination or tolerance. Recently, it has appeared as a sophisticated repository for interdisciplinarity, 50 providing a discursive framework that structures thought, 51 an epistemology of complex systems or a new launch-pad for global governance.
52
Like science, 53 then, the return of the conflict of laws is on the cards. It appears as a serious candidate for occupying a significant governance function in 'global legal space' defined as beyond the reach and out of bounds of state sovereignty or state-endorsed institutions. After all, its line of business has long been making sense of interactions that cross state boundaries and fall between the gaps between domestic sovereignty and public international law. At the same time, however, complacency would be largely misplaced. The conflict of law's contemporary intellectual abeyance certainly warrants a humble detour by the various thriving strands of global legal theory. Indeed, it may have much to learn from other disciplinary vocabularies, either about the definition of conflicts or their modes of resolution, and this could lead in turn to a radical reformulation of its own core issues. Indeed, if encounters between heterogeneous norms or expressions of diverse types of informal authority are central to the understanding of the normative landscape beyond the confines of state sovereignty, the traditional schemes of intelligibility which underlie the conflict of laws need to take on board various additional dimensions of global complexity. If it does so and succeeds in living up to this challenge, it may emerge considerably enlightened by global legal theory. The reverse is true, too, however.
What pluralism means in this context
Pluralism can be taken to mean many things, as Brian Tamanaha has pointed out. 54 It has been, and can no doubt still be, used to justify the predominance of colonial law over the indigenous 55 as much as it might be harnessed on the contrary to disrupt global trends to smooth out cultural (local) difference. 56 In our specific context, pluralism is understood as distinct from liberalism, in exactly the same way as it can be differentiated from bilateralism (or 'multilateralism'), and likened to unilateralism or neo-statutism, within the conflict of laws. Similarly, as a mode of relationship with other autonomous legal orders, it can be differentiated, in public international law, from monism, or from hierarchical visions of the world legal order. 57 Again, in the context of comparative law, it rejects a presumption of similarity as opposed to a valorisation of difference. 58 What is needed, then, is something in the way of a collaborative, interdisciplinary effort. Several thorny issues or choices confront both the conflict of laws and legal pluralism when they claim relevance outside inter-national or infra-state contexts, respectively. There is a need to explore the ways in which the former can gain from, and contribute to, the newer insights of the latter. The anatomy of 'conflict' needs revisiting, in order to change the perspective from which questions of legal theoretical import are asked. This exercise leads to the following insights: The use of a conflict of laws analysis within a pluralist framework pushes conflicts to centre-stage 59 in any attempt to grasp what law 'is' in our contemporary 'world of struggle' . 60 It highlights the ways in which law always springs from contested interests and can always be interpreted in multiple ways. It does not seek to 'fit' the foreign norm into its own scheme, but accepts the other, however different (as long as the threshold of tolerance is not crossed: see below) and works to ensure communication rather than assimilation. This is where pluralism differs from bilateralism, hierarchy and liberalism. Similarly, it allows other claims to law-making authority on their own terms. In other words, it accepts that when space is opened for the application of foreign law, the location of authority lies in the other. 61 Pluralism, therefore, welcomes in the foreign norm, but does not decide in its place when and how it applies. This does not exclude various devices designed to best navigate inevitable gaps or overlaps, such as those developed by neo-statutist doctrines (effectivity, legitimate expectations, return to the forum, or others). 62 It strives for 'loose' coordination on the basis that each autonomous system is at least cognitively open to the potential 'relevance' of the others. 63 The quest for coordination may well be the only conceivable global metaconstitutional principle, as Teubner argues. 64 Pluralism does not, however, exclude the operation of an exclusionary mechanism when the threshold of tolerance is crossed. This point has been hotly debated, 65 as if pluralism mandated a toleration of the intolerable, but conflict of law versions of pluralist theory show that recourse to the exception of public policy as a last resort ex post is perfectly conceivable in this context; it may even be the very condition for pluralism to work. Pluralism accepts 'hybrids' as inevitable.
No foreign institution or claim will be given effect abroad, in another forum, exactly as it was framed initially. Monism, bilateralism, hierarchical visions of international law and similarities-based comparative law all project to some extent the contrary idea: the foreign is introduced and made to fit as it is. But the working hypothesis of the conflict of laws is exactly the contrary: a foreign norm is always transformed through interpretation, or combination with the forum's procedural rules, and so on. 66 Pluralism could also gain from frequenting the conflict of laws by incorporating its intellectual mode (or 'style'), which has excellently been identified as 'as if ' . 67 In other words, before any definitive decision can be made on applicability, and articulation of various norms, the outcome has to be tested out. This fits well with the inevitable proportionality assessment of the final outcome, which is in itself a pluralist device. 68 Borrowing from pluralism could help solve the legitimacy conundrum which is increasingly worrisome in the conflict of laws, due to the rise, or increased visibility, of non-state authority and heterogeneous forms of law-making. These are not 'law' in the traditional conflicts of laws paradigm; they are out of bounds as it were, by reason of an ex ante judgment on legitimacy. But under a pluralist approach, legitimacy issues are dealt with ex post: there are no a priori judgments that would serve to exclude certain claims to govern (such as non-State law).
5 Post-scriptum: The conflict of laws in pluralist mode, in practice
It will perhaps come as no surprise that practice has not waited for theory to catch up before making an equally adventurous move. It has already had to confront conflicting claims, values, interests, ideals, and norms that appear beyond the remit of state law, in varied spheres and with diverse stakes and complex dynamics. It is naturally less free than legal theory to break out of conventional vocabularies in order to react appropriately. A particularly daring example, which both acknowledges the conflicts between expanding autonomous regimes and proposes an equally pluralist response in terms of its analysis, can be found in a recent US federal court child slavery case involving cocoa farms in the Ivory Coast. Appropriately, as an illustration of a problem that is emblematically global, it concerns the functioning of world-wide value chains and commodities markets, which are arguably the most potent recipes for destructive externalities in the global social and ecological environment today. The court (US Court of Appeals for the 9 th Circuit) refers (for jurisdictional purposes, under the Alien Tort Statute) to the economic leverage exercised by a particular brand in the world commodity market, from which it then draws legal inferences. Thus, in Doe v. Nestle USA, Inc., 69 the Court asserts:
the defendants had enough control over the Ivorian cocoa market that they could have stopped or limited the use of child slave labor by their suppliers. The defendants did not use their control to stop the use of child slavery, however, but instead offered support that facilitated it. Viewed alongside the allegation that the defendants benefitted from the use of child slavery, the defendants' failure to stop or limit child slavery supports the inference that they intended to keep that system in place. The defendants had the means to stop or limit the use of child slavery, and had they wanted the slave labor to end, they could have used their leverage in the cocoa market to stop it (...) the defendants participated in lobbying efforts designed to defeat federal legislation that would have required chocolate importers and manufacturers to certify and label their chocolate as 'slave free. ' As an alternative to the proposed legislation, the defendants, along with others from the chocolate industry, supported a voluntary mechanism through which the chocolate industry would police itself. 70 Remarkably, none of the traditional tools of the modern legal paradigm is part of the legal reasoning used by the Court. Territory, sovereignty, or the requirements of foreign policy are the traditional focus of (private international) law's more familiar approach to the governance of corporate conduct abroad. Here, on the other hand, the power, or leverage, of private actors over the market, through their brands, is acknowledged, as is their capacity to engage in regulatory capture through lobbying, and the triumph of self-regulation. The legal response can be understood in terms of social responsibility, jurisdictional touchdown, 71 victim access to justice (rather than territorial jurisdiction, contract, corporate form, market) and a political 
